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Claims & Rights1

Negative  Right Positive Right

Positive Claim Individuals may perform the 
service by their own means, 
without interference from others

Physicians can provide abortions 
without interference from others

Employers are obligated to provide 
employees the necessary resources 
to perform the service

A physician at an institution that 
objects to abortion insists on the 
resources to provide abortions

Negative 
Claim 
(Refusal)

Employers cannot punish 
employees for refusing to perform 
a service

A physician with a moral 
objection to abortion is not 
punished by the institution where 
they work, which also objects to 
abortion

Employers must accommodate 
employees in some way (e.g. offer 
an alternative position within the 
institution) when they refuse to 
perform a service

A physician at an institution which 
provides abortions refuses to 
provide one and demands 
accommodations

The Asymmetry Debate

In Support of Positive 
Claims

 Some bioethicists argue that the 
asymmetry is not justified, and 
that if negative claims are 
protected, positive claims should 
be as well as both are distinct 
exercises of individual 
conscience.2,3

In Opposition to Positive 
Claims

 Religious Institutional values could 
no longer be upheld in positive 
claims.4

 Negative claims have little to no 
material cost, while positive claims 
generally do.5

Shades of Grey
Patient Burden

Institution Burden/Value

Positive Claim, Positive RightPositive Claim, Negative Right

Negative Claim, Negative Right Negative Claim, Positive Right

Oral contraceptive pill prescription

IUD Placement

Abortion in a state with greater access

Abortion in a state with limited access

Adapted from Brummett, 
“Should Positive Claims of 
Conscience Receive the Same 
Protection as Negative Claims 
of Conscience? Clarifying the 
Asymmetry Debate” 1

Protections for Exercise of Conscience
Patient Burden

Institution Burden/Value

Positive Claim, Positive RightPositive Claim, Negative Right

Negative Claim, Negative Right Negative Claim, Positive Right

Oral contraceptive pill prescription

IUD Placement

Abortion in a state with greater access

Abortion in a state with limited access

Adapted from Brummett, 
“Should Positive Claims of 
Conscience Receive the Same 
Protection as Negative Claims 
of Conscience? Clarifying the 
Asymmetry Debate” 1

Protections for Exercise of Conscience
Patient Burden

Institution Burden/Value

Positive Claim, Positive RightPositive Claim, Negative Right

Negative Claim, Negative Right Negative Claim, Positive Right

Oral contraceptive pills prescription

IUD Placement

Abortion in a state with greater access

Abortion in a state with limited access

Adapted from Brummett, 
“Should Positive Claims of 
Conscience Receive the Same 
Protection as Negative Claims 
of Conscience? Clarifying the 
Asymmetry Debate” 1
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Oral Contraceptive Pills- Patient Burden

 There is an 18.4% market share of Catholic Hospitals total in 
the United States, along with 101 counties in the United States 
greater than 70%, and 993 counties between 20 and 70% 
market share.6

 38.7% of women in the United States have a high Catholic 
hospital market share, highlighting a significant potential gap 
in the availability of reproductive care availability.6

 Patients are often unaware of the of the service restrictions 
they face in Catholic Institutions, in one survey from 2000, only 
43% recognized they may face a restriction in contraception 
access.7

 In another survey, women who identified a Catholic hospital 
as catholic, still expected to receive a prescription for birth 
control pills 68.5% of the time.8

Oral Contraceptive Pills- Institution Burden

 One objection to the protection of positive claims of 
conscience is the higher burden on the institution than 
negative claims generally.1,5

 Oral Contraceptive pill prescription does not meet a high 
institutional burden, in one study that reviewed 475,191 
prescription orders in the United Kingdom says physicians 
needed just 11.75 seconds to enter a prescription through a 
computerized order-entry system.9

 The electronic medical record system utilized by large health 
systems already would be required, and does not represent 
an extensive burden on the institution either.

 If a referral does not constitute moral complicity, then neither 
should writing a prescription that is to be filled off-site by an 
independent, third-party pharmacy.10

Oral Contraceptive Pills- Physician Burden

 In 2005, Mema Ayi reported on married physicians Drs. Gary 
and Christine Marcotte, who, consistent with their moral 
beliefs, the law, and standard of care, prescribed birth 
control to their patients The Marcottes had sold their practice 
to St. Margaret's, a Catholic hospital, and were subsequently 
fired, along with three others who knew of their prescribing 
patterns.11

 One survey of 28 providers and staff at Catholic institutions, 
where the prescription of hormonal contraceptives required 
“medical need,” said circumventing regulations with creative 
solutions was common. An example was working with an 
independent pharmacy to avoid the rules of the Catholic 
institution, and omitting or altering reasoning for prescription in 
the chart.12

 In the state of Michigan a provider who willfully violates act 
328 750.492a of the state’s penal code is guilty of a felony.13

Conclusion

 As it stands in the current literature, there is a debate over whether 
positive claims of conscience, particularly as positive rights should 
enjoy the same legal protections as negative conscience claims.

 There is a varying degree of both institutional and patient burden that 
must be considered when evaluating the scope of acceptable claims 
of conscience.

 The prescription of OCPs for the purposes of reproductive care ought 
to be a protected positive right in Catholic Institutions, as it requires a 
limited burden on the institution, but a more significant burden on the 
patients and providers.

 A re-examination of our legislation protecting claims of conscience 
focused on physician moral claims as opposed to institutional claims is 
warranted.
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Questions?

Eric James, ejjames@oakland.edu
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